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JURISDICTIONAL STATEMENT
~

This Court has jurisdiction pursuant to Utah Code Ann. §78A-4- l 03(3)(h).

STATEMENT OF ISSUES
l. Whether the Trial Court properly considered and determined the needs of the
Appellee in awarding the Appellee alimony.
1.

Determinative Law: Pursuant to Utah Code Ann §30-3-5(8)(a),
identifies factors the trial court must consider in determining
alimony, which includes the financial condition and needs of the
recipient spouse. Utah Code Ann. § 30-3-5(8)(a) codifies what
were formerly known as the Jones factors, Jones v. Jones, 700
P.2d 1072, 1075 (Utah 1985). The trial court abuses its discretion

va

if it fails to adequately consider these factors when determining ,
alimony. See Lee v. Lee, 744 P.2d 1378, 1381-82 (Utah Ct. App.
1987).
11.

Standard of Review: The trial court's interpretation of a statute is
a question of law that we review for correctness. See Connell v.

ViP

Connell, 2010 UT App 139, ,r 6,233 P.3d 836. In determining
the correct interpretation of the statute, "our primary goal is
to evince the true intent and purpose of the Legislature."

Stone Flood & Fire Restoration, Inc.
v. Safeco Ins. Co. ofAm., 2011 UT 83, if 18, 268 P.3d 170
i..;;J
V
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(internal quotation marks omitted). We do so by first looking "to
the plain language of the statute," presuming "that the legislature

<i)

used each word advisedly and read[ing] each term according to
its ordinary and accepted meaning." Id.

Gili)

iii. ''We review a trial court's award of alimony for abuse of
discretion." See Willey v. Willey, 951 P.2d 226,230 (Utah 1997).
"We will not disturb the trial court's alimony award so long as the
trial court exercises its discretion within the standards set by the
appellate courts." Haumont v. Haumont, 793 P.2d 421,423 (Utah
Ct. App. 1990).

VI
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DETERMINATIVE STATUTES

~

30-3-5 Disposition of property -- Maintenance and health care of parties and
children -- Division of debts -- Court to have continuing jurisdiction -- Custody and
parent-time -- Determination of alimony -- Nonmeritorious petition for
modification.
(I) When a decree of divorce is rendered, the court may include in it equitable orders
relating to the children, property, debts or obligations, and parties. The court shall
include the following in every decree of divorce:
(a) an order assigning responsibility for the payment of reasonable and necessary
medical and dental expenses of the dependent children including responsibility for
health insurance out-of-pocket expenses such as co-payments, co-insurance, and
deductibles;
(b )(i) if coverage is or becomes available at a reasonable cost, an order requiring the
purchase and maintenance of appropriate health, hospital, and dental care insurance for
the dependent children; and
(ii) a designation of which health, hospital, or dental insurance plan is primary and
which health, hospital, or dental insurance plan is secondary in accordance with the
provisions of Section 30-3-5.4 which will take effect if at any time a dependent child
is covered by both parents' health, hospital, or dental insurance plans;
(c) pursuant to Section 15-4-6.5:
(i) an order specifying which party is responsible for the payment of joint debts,
obligations, or liabilities of the parties contracted or incurred during marriage;
(ii) an order requiring the parties to notify respective creditors or obligees, regarding
the court's division of debts, obligations, or liabilities and regarding the parties'
separate, current addresses; and
(iii) provisions for the enforcement of these orders;
(d) provisions for income withholding in accordance with Title 62A, Chapter 11,
Recovery Services; and
(e) if either party owns a life insurance policy or an annuity contract, an
acknowledgment by the court that the owner:
(i) has reviewed and updated, where appropriate, the list of beneficiaries;
(ii) has affirmed that those listed as beneficiaries are in fact the intended
beneficiaries after the divorce becomes final; and
(iii) understands that if no changes are made to the policy or contract, the
beneficiaries currently listed will receive any funds paid by the insurance company
under the terms of the policy or contract.
(2) The court may include, in an order determining child support, an order assigning
financial responsibility for all or a portion of child care expenses incurred on behalf of
the dependent children, necessitated by the employment or training of the custodial
vii
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parent. If the court determines that the circumstances are appropriate and that the
dependent children would be adequately cared for, it may include an order allowing the
noncustodial parent to provide child care for the dependent children, necessitated by the
employment or training of the custodial parent.
(3) The court has continuing jurisdiction to make subsequent changes or new orders for
the custody of the children and their support, maintenance, health, and dental care, and
for distribution of the property and obligations for debts as is reasonable and necessary.
(4) Child support, custody, visitation, and other matters related to children born to the
mother and father after entry of the decree of divorce may be added to the decree by
modification.
(5)(a) In determining parent-time rights of parents and visitation rights of grandparents
and other members of the immediate family, the court shall consider the best interest of
the child.
(b) Upon a specific finding by the court of the need for peace officer enforcement, the
court may include in an order establishing a parent-time or visitation schedule a
provision, among other things, authorizing any peace officer to enforce a court-ordered
parent-time or visitation schedule entered under this chapter.
(6) If a petition for modification of child custody or parent-time provisions of a court
order is made and denied, the court shall order the petitioner to pay the reasonable
attorneys' fees expended by the prevailing party in that action, if the court determines
that the petition was without merit and not asserted or defended against in good faith.
(7) If a petition alleges noncompliance with a parent-time order by a parent, or a
visitation order by a grandparent or other member of the immediate family where a
visitation or parent-time right has been previously granted by the court, the court may
award to the prevailing party costs, including actual attorney fees and court costs incurred
by the prevailing party because of the other party's failure to provide or exercise courtordered visitation or parent-time.
(8)(a) The court shall consider at least the following factors in determining alimony:
(i) the financial condition and needs of the recipient spouse;
(ii) the recipient's earning capacity or ability to produce income;
(iii) the ability of the pay or spouse to provide support;
(iv) the length of the marriage;
(v) whether the recipient spouse has custody of minor children requiring support;
(vi) whether the recipient spouse worked in a business owned or operated by the
payorspouse;and
(vii) whether the recipient spouse directly contributed to any increase in the payor
spouse's skill by paying for education received by the payor spouse or enabling the
payor spouse to attend school during the marriage.
(b) The court may consider the fault of the parties in determining whether to award
alimony and the terms thereof.
(c) "Fault" means any of the following wrongful conduct during the marriage that
substantially contributed to the breakup of the marriage relationship:
viii
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(i) engaging in sexual relations with a person other than the party's spouse;
(ii) knowingly and intentionally causing or attempting to cause physical harm to the
other party or minor children;
(iii) knowingly and intentionally causing the other party or minor children to
reasonably fear life-threatening harm; or
(iv) substantially undermining the financial stability of the other party or the minor
children.
(d) The court may, when fault is at issue, close the proceedings and seal the court
records.
(e) As a general rule, the court should look to the standard of living, existing at the time
of separation, in determining alimony in accordance with Subsection (8)(a). However,
the court shall consider all relevant facts and equitable principles and may, in its
discretion, base alimony on the standard of living that existed at the time of trial. In
marriages of short duration, when no children have been conceived or born during the
marriage, the court may consider the standard of living that existed at the time of the
marnage.
( f) The court may, under appropriate circumstances, attempt to equalize the parties'
respective standards of living.
(g) When a marriage of long duration dissolves on the threshold of a major change in
the income of one of the spouses due to the collective efforts of both, that change shall
be considered in dividing the marital property and in determining the amount of
alimony. If one spouse's earning capacity has been greatly enhanced through the
efforts of both spouses during the marriage, the court may make a compensating
adjustment in dividing the marital property and awarding alimony.
(h) In determining alimony when a marriage of short duration dissolves, and no
children have been conceived or born during the marriage, the court may consider
restoring each party to the condition which existed at the time of the marriage.
(i) (i) The court has continuing jurisdiction to make substantive changes and new
orders regarding alimony based on a substantial material change in circumstances not
foreseeable at the time of the divorce.
(ii) The court may not modify alimony or issue a new order for alimony to address
needs of the recipient that did not exist at the time the decree was entered, unless the
court finds extenuating circumstances that justify that action.
(iii) In determining alimony, the income of any subsequent spouse of the payor may
not be considered, except as provided in this Subsection (8).
(A) The court may consider the subsequent spouse's financial ability to share
living expenses.
(B) The court may consider the income of a subsequent spouse if the court finds
that the payor's improper conduct justifies that consideration.
G) Alimony may not be ordered for a duration longer than the number of years that the
marriage existed unless, at any time prior to termination of alimony, the court finds
extenuating circumstances that justify the payment of alimony for a longer period of
ix
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time.
(9) Unless a decree of divorce specifically provides otherwise, any order of the court that
a party pay alimony to a former spouse automatically terminates upon the remarriage or
death of that former spouse. However, if the remarriage is annulled and found to be void
ab initio, payment of alimony shall resume if the party paying alimony is made a party to
the action of annulment and the payor party's rights are determined.
( 10) Any order of the court that a party pay alimony to a former spouse terminates upon
establishment by the party paying alimony that the former spouse is cohabitating with
another person.
Amended by Chapter 264, 2013 General Session
Amended by Chapter 3 73, 2013 General Session

X
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STATEMENT OF FACTS AND PROCEDURAL HISTORY

The parties were married on or about August 3, 2007. The parties have two minor
children who are issue of the marriage H.B.C, born November 15, 2007 and W.J.C., born
December 14, 2013. See Record Page 762.
The Appellee filed for divorce on or about July 16, 2014. See Record Page 1. On
or about November 17, 2014, the Commissioner recommended that the Appellant pay
short term alimony in the amount of $900 per month. See Record Page 332 and See
Record 1022 Line 20.
The Trial Court held a trial in this matter on August 7, 2015. At trial, the Trial
Court made its oral Findings whereby it ordered the Appellant to pay the Appellee
alimony in the amount of $900 per month. The Trial Court found the Appellee has a
gross monthly income of $2253 per month from her regular employment plus $1019 per
month in child support and additional child support in the amount of $318 per month in
child support from a previous relationship. Based upon the Trial Court's Findings,
Appellee's monthly income is $3590. See Record Page 1251 Lines 6-Record Page 1253
lJj

Line 1.
Based upon the Appellee's Financial Declaration submitted to the Trial Court,
Appellee's monthly expenses are $3933 per month. See Record Page 522 and See Record
Page 1064 Lines 1-5. However, Appellee's monthly expenses include $1200 per month in
child care expenses of which Appellant was ordered to pay one-half. See Record Page
770 iJ7. Thus Appellee's monthly expenses should have been reduced by $600 to $3333
per month. This doesn't even take into consideration that the Appellee admitted that the
State of Utah pays the entire amount of child care. See Record Page 1052 Lines 17-20.
As a result, Appellee's monthly expenses should have been reduced by $1200 and thus
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her monthly expenses should have been $2733. Based upon the Findings of the Trial
Court, the Appellee' s income exceeds her monthly expenses. See Record Page 522 and
See Record Page 1064 Lines 1-5.
The Trial Court entered the Decree of Divorce in this matter on October 20, 2015.
See Record Page 768. On November 3, 2015, the Appellant filed a Motion to Amend

(i;

Findings and/or Motion for a New Trial pursuant to Utah Rules of Civil Procedure 52 and
59. See Record Page 779. Appellant specifically requested and argued that the Trial
Court failed to make specific findings as to the Appellee's need and that Appellee's
income exceeded her needs based upon the Findings of the Trial Court. On December 4,
2015, the Trial Court denied Appellant's Motion to Amend Findings and/or Motion for a
New Trial. See Record Page 803.
SUMMARY OF ARGUMENT

The Trial Court failed to make specific findings to justify awarding the Appellee

Giii

alimony in this matter. Based upon the Trial Court's own Findings, Appellee has a gross
monthly income of $2253 per month from her regular employment plus $1019 per month
in child support and additional child support in the amount of $318 per month for a total
monthly income of $3590. See Record Page 1251 Lines 6-Record Page 1253 Line 1.
Appellee's monthly expenses as testified at trial were $3933, which included child care
expenses of $1200 per month. See Record Page 522 and See Record Page l 064 Lines 15. Appellee testified at trial that the State of Utah was actually paying the child care
expenses. See Record Page 1052 Lines 17-20. Appellant was ordered to pay one-half of
the child care expenses that remained. See Record Page 770 ,r7. As a result, Appellee's
monthly expenses should have been reduced by $1200 to $2733 in monthly expenses or
$3333 if the Court found the $1200 was an actual expense. Therefore, Petitioner's
monthly income exceeded her monthly expenses. Thus the Petitioner failed to
2
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demonstrate a need for alimony. Nonetheless, the Trial Court focused on the Appellant's
ability to pay alimony and ordered that the Appellant pay $900 per month in alimony,
why failing to make a finding as to the Appellee's need.
In determining whether to award alimony and in setting the amount, the trial court
must consider three factors: the financial needs and ability of the receiving spouse to
provide for him or herself, as well as the ability of the payor spouse to provide support.
Cox v. Cox, 877 P .2d 1262, 1267 (Utah Ct. App. 1994 ). "Accordingly, the trial court
must make sufficiently detailed findings of fact on each factor to enable a reviewing court
to ensure that the trial court's discretionary determination was rationally based upon these
three factors." Bell v. Bell, 810 P.2d 489,492 (Utah Ct. App. 1991). "If sufficient
findings are not made, we must reverse unless the record is clear and uncontroverted such
as to allow us to apply the [three] factors as a matter of law on appeal." Id. This Court has
no other choice but to reverse the Trial Court's decision as it failed to make sufficient and
detailed Findings of the Petitioner's need in this matter.

ARGUMENT
In determining whether to award alimony and the amount of alimony, Utah Code
section 30-3-5(8)(a) requires trial courts to consider "at least" certain named factors,
including, in part: "(i) the financial condition and needs of the recipient spouse." Based
on the underlying purpose of alimony, the supreme court "articulated three factors that
must be considered in fixing a reasonable alimony award: 'the financial conditions and
needs of the wife ... "' Jones v. Jones, 700 P.2d 1072, 1075 (Utah 1985) (quoting English
v. English, 565 P.2d 409, 411-412 (Utah 1977)). "Accordingly, the trial court must make
sufficiently detailed findings of fact on each factor to enable a reviewing court to ensure
i.:J
3
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that the trial court's discretionary determination was rationally based upon these three
factors." Bellv. Bell, 810 P.2d 489,492 (Utah Ct. App. 1991).
The Trial Court failed to make specific findings in this matter that justified an
award of alimony to the Appellee in this matter. The Court's Oral Findings at Trial are as
follows:
The Court finds that the petitioner has the ability to
earn $13 per hour, and the Court is setting her income for
calculation of support. I believe that works out to be $2,252
--53 per month gross. Apparently there now is -- and there
was no indication that the petitioner was aware of this, but the
respondent was able to locate the prior husband, and the prior
husband provided him with the Social Security decision, and
it's something over $900 per month. If all he has is 300
children -- 300 children -- if he only has three children, the
child - that should be divided, and I guess equally between
the three of them, and if they did that, then the older child
should be getting $318 or the petitioner should be getting the
$318 for the older - the oldest child. That would bring her
income to $2,571 per month.
The respondent's income has been going up over the
years, and with this present job he has, over time has been
regular and though it varies from month to month, but his
income for 2014 was $94,000. If we project his income for
2015, based on what he's earned thus far, it would be above
$100,000 a year. I've looked at his base salary, and I've
included that he is going to have some amount of overtime in
the future, and I've set the petitioner's monthly income at
$6,500. That would be $78,000 annually, and I think that is
very conservative based on his history that his income has
gone up.
The Court finds that because the petitioner needs to go
back to school to get a better job, she needs a better job, she
has the ability right now to make roughly a third of what the

4
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respondent makes without overtime, and the Court believes
that under all of the circumstances in this case that the
petitioner is entitled to an award of alimony.
The Court has looked at the -- and I think with what I'm
doing today is that the benefits that the petitioner has been
receiving are going to change substantially, and as to the child
care, that it may be unfortunate for the parties that the State
won't be paying all of that that they've paid, and the Court is
ordering that alimony will continue at the rate of $900 per
month until the petitioner remarries, cohabits or dies.
Counsel, is there anything that I have not that were issues
today?
MR. PEDRAZAS: Yes, your Honor. I just want to know if
you calculated the alimony right, because one thing you did
say was petitioner's income, I believe you said it was $2,253
gross, and then you said that she would receive 318, so a total
of 2571. I didn't hear you include in that calculation
respondent's child support obligation of 1,018, so if you
include the 1,000 and -- 1,019, I'm sorry, in child support,
then that would actually put her income at $3,~90.
THE COURT: You're correct. It would, and that would
work out annually to be -- that would be $43,080. Looking
at the respondent's last year income of 94,000, so there's with everything calculated, he has some -- last year it would
have been 5 I ,000. This year adjusting it, anticipating it will
go forward, it would be more than that. So the Court finds
that he does have the ability to pay alimony, and that there is
a need for that alimony, and -MR. PEDRAZAS: But her financial declaration doesn't
include that much of a need if we put her income at 3500.
She's only showing on her financial declaration a need of 39.
So she would only have a need of about 400.
THE COURT: I did indicate that the petitioner supported
the respondent throughout the marriage and his employment,
in improving his employment, and that she needs to be able to
have greater earning capacity than she presently has. The
amount I've attributed to her working full time, I'm not sure
she can do that and continue in school to get that higher
5
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earning capacity, so I believe it is appropriate to award
continuing alimony at the sum of $900 per month to -- and
this isn't even going to equalize their income. The respondent
is going to have considerably more income, and the petitioner
is on the income that she will have is supporting herself and
the two children, where the respondent is supporting himself
and the prior child. So the Court believes that it is an
appropriate award of alimony.
Sec Record Page 1251 Lines 6- Page 1254 Line 14.
The Trial Court failed to make any finding as to the needs of the Appellee in this
matter in excess of her income $3590. Based upon the Appellee's Financial Declaration,
Appellee's monthly expenses are $3933 per month. However, Appellee's monthly
expenses include $1200 per month in child care expenses of which the Appellee testified
that the State of Utah was paying. See Record Page 1052 Lines 17-20. If any child care
expenses remained, the Appellant was ordered to pay one-half. See Record Page 770 17.
Thus Appellee's monthly expenses should have been reduced to $2733 per month or
$3333 if the $1200 was an actual expense based upon the Order of the Trial Court, which
is less than her income of $3590. The Appellee failed to demonstrate to the Trial Court
her need of alimony.
The Trial Court failed to make Findings as to the needs of the Appellee in this
matter as required by Utah Code Ann 30-3-35(8)(a). The court must support its decision
with adequate findings and conclusions. Kiddv. Kidd, 2014 UT App 26,113,321 P.3d
200. In determining whether to award alimony and in setting the amount, the trial court
must consider three factors: the financial needs and ability of the receiving spouse to
provide for him or herself, as well as the ability of the pay or spouse to provide support.
6

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Cox v. Cox, 877 P.2d 1262, 1267 (Utah Ct. App. 1994). "Accordingly, the trial court

must make sufficiently detailed findings of fact on each factor to enable a reviewing court
to ensure that the trial court's discretionary determination was rationally based upon these
three factors." Bell v. Bell, 810 P.2d 489,492 (Utah Ct. App. 1991). The Trial Court's
only rationalization in awarding the Petitioner alimony was to enable the Petitioner to go
back to school. However, there is no evidence as to the monthly expenses of the
Petitioner going back to school. Furthermore, there is no guarantee the alimony would be
used towards school expense. "If sufficient findings are not made, we must reverse unless
the record is clear and uncontroverted such as to allow us to apply the [three] factors as a
matter of law on appeal." Id. This Court has no other choice but to reverse the Trial
Court's decision as it failed to make sufficient and detailed Findings of the Petitioner's
need in this matter.
Since the Appellee failed to demonstrate a need for alimony at trial, the Trial
~

Court abused its discretion in awarding alimony to the Appellee. "[T]he spouse's
demonstrated need must ... constitute the maximum permissible alimony award."
Bingham v. Bingham, 872 P.2d 1065, 1068 (Utah Ct. App. 1994). The Trial Court was

prohibited by law in awarding alimony in this matter. Therefore, Appellant appeals the
Trial Court awarding alimony to the Appellee and requests this alimony be terminated as
the Appellee's income exceed her month expenses.
What is apparent in the Trial Court's Findings, the Trial Court focused on the
ability of the Appellant to pay alimony, instead of focusing on the needs of the Appellee.
~

7
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It is clear from the record that the Appellee's income exceeds her demonstrated need at
trial. As a result, Appellee failed to demonstrate a need for alimony and any award of
alimony exceeded her need as demonstrated at trial. ''An alimony award in excess of the
recipient's need is a basis for remand even when the pay or spouse has the ability to pay."

Barrani v. Barrani, 2014 UT App 204130. As a result, this Court must reverse and
remand this case back to the Trial Court for awarding alimony in this matter.

CONCLUSION
The Trial Court failed to make specific and detailed Findings as to the need of the
Appellee to receive alimony. Based upon statutory and case law, the Trial Court was
required to make specific findings as to the need and the amount of alimony to be
awarded. According to the Trial Court's own Findings, the Appellee's income exceeded
her need demonstrated as trial. As a result, it was an abuse of discretion and error for the
Trial Court to award alimony in this matter. Based upon the foregoing, the Trial Court's
decision to award alimony in this matter should be reversed.

~

DAVID A. EDRAZAS
ATTORNEY FOR APPELLANT
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Richard Tanner
Attorney for Respondent
250 South Main
Tooele, Utah 84074
(435) 833-9524
i.:,

tannerandtannerlaw@msn.com
I am the

X Petitioner
Attorney for Respondent

va

In the District Court of Utah
Third Judicial District Tooele County
74 South 100 East, Tooele, Utah 84074

~

MORIAH LEE CHESLEY,

Financial Declaration

Petitioner,
Case Number: 144300327

vs.
Robert W. Adkins
Judge

BENJAMIN WADE CHESLEY,
Michelle C. Tack
Commissioner
Respondent.

Respondent

You must complete this form before you file it. The judicial services representative cannot complete
this form for you. Use the Checklist to help you understand and complete this form.
Financial Declaration
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'1v

•

You must update this information if it changes.

•

Keep a copy of all documents for your records.
Cit;

Attend all court hearings.
Attach the following to the completed Financial Declaration. Check all boxes that apply:
□

Additional pages as needed to complete paragraphs that don't have enough space. Write the
paragraph number on the additional page.

□

Any documents referred to in this document.

□

The following documents required by Utah Rule of Civil Procedure 26.1 to be attached to this
Financial Declaration:
□

For the two tax years before the petition in this case was filed, complete federal and state
income tax returns, including Form W-2, Form 1099, and Form K-1, and supporting tax
schedules and attachments filed by you and by any entity in which you have a majority or
controlling interest.

□

Pay stubs and other evidence of all earned and un-earned income for the 12 months
before the petition in this case was filed.

□

All loan applications and financial statements prepared or used by the party completing
the financial declaration within the 12 months before the petition in this case was filed.

□

Documents verifying the value of all real estate in which the party has an interest,
including the most recent appraisal, tax valuation and refinance documents.

□

All statements for the 3 months before the petition in this case was filed for all financial
accounts, including checking, savings, money market funds, certificates of deposit,
brokerage, investment, and retirement.

□

If any of the documents required to be attached to this Financial Declaration are not
reasonably available or are in the possession of the other party, then estimate the
amounts entered on this Financial Declaration, and complete Paragraph (13) explaining
the basis for the estimation and why the documents are not available.

I say as follows:
(1)

Social Security Number.
My Social Security Number is: The last four digits are: 2399

(2)

~

Employment Status.
(A)

My occupation is:

(8)

□

I am unemployed.

X

I am employed by:

Financial Declaration
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Name of Employer
State of Utah
Department of
Human Services

Doing Business As (OBA)

Executive Secretary

Address & Telephone Number

195 North 1950 West Salt Lake City
Utah, 84116 (801) 538-3995

VtP

(3)
Gross Monthly Income. (Print your pre-tax income in the appropriate boxes below. Attach
evidence of items listed, such as most recent pay stubs, federal and state tax returns for past 2 years, W2 forms, or a work history report from the Department of Workforce Services.)
My Gross Monthly
Income

Source of Income
Work (Including self employment, wages, salaries, commissions, bonuses, tips

v>

$1,100.00
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0
$0

and overtime}

$1,700.00

Other (Describe) Food stamps (SNAP) Horizon for Child Care

Financial Declaration
~

Rental Income
Business Income
Interest Income
Dividends
Retirement Income (Including pensions, 401 (k), IRA, etc.)
Worker's Compensation
Social Security Disability (SSDI and SSI)
Private Disability Insurance
Social Security (Do not include SSDI or SSI)
Unemployment Benefits
Education Benefits
Veteran's Benefits
Alimony (from a prior marriage)
Child Support (from a prior order)
Payments from Civil Litigation
Victim Restitution
Public Assistance (Including FEP, welfare, etc.)
Support from household members
Support from non-household members
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My Gross Monthly
Income

$2,800.00

Source of Income

Total Gross Monthly Income

D I have no income because:

(4)

Monthly Tax Deductions. (These are deductions required by law and which you do not
make voluntarily. There may be other funds withheld from your paycheck that you will report in Paragraph
(11 ), Monthly Expenses. Attach evidence of claims, such as most recent pay stubs, federal and state tax
returns for past 2 years, W-2 forms, or a work history report from the Department of Workforce Services.)

My Monthly Tax
Deductions

$20.00
$15.10
$ 80.14
$
$19.60
$ 134.84
(5)

Type of Tax Deduction
Federal Income Tax
State Income Tax
Municipal Income Tax
FICA
Medicare
Total Monthly Tax Deductions

Net Monthly Income.

"

$ 2,800.00
-$

134.84

$ 2,665.16
(6)
Real Property. (Attach evidence of items listed, such as mortgage statements, loan
documents, most recent appraisal, basis of valuation, etc.)
Home Address

693 Country Club
Stansbury Park

Petitioner Respondent
Other (title}

$156,000.00

$

Date Acquired

In Whose Name?

Original Cost

Current Value

Financial Declaration
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vP

$

$

?
Lien Holder (Name & Address)

Amount Owed

Monthly Payments

Second Mortgage or Lien Holder (Name & Address)

Amount Owed

Monthly Payments

(B) none
Other Real Property Address

Date Acquired

D Petitioner D Respondent
D Other

$

$

In Whose Name?

Original Cost

Current Value

$

$
Amount Owed

First Mortgage or Lien Holder (Name & Address)

Monthly Payments

$

~

(7)

Personal Property.

$
Amount Owed

Second Mortgage or Lien Holder (Name & Address)

Monthly Payments

(Attach evidence of items listed, such as receipts, loan documents, basis

of current value, etc.)

Property (Such as

(iP

vehicles, boats,
trailers, major
equipment, etc.)
Vehicle (Year, Make,
Model)

2006 Dodge Ram
Vehicle (Year, Make,
Model)

Lien Holder
(Name & Address)

Moriah Chesley
USAA 6731 Unit B
Stansbury Park UT,
84074
None

In Whose
Name?

Current
Value

Amount
Owed

Monthly
Payments

Petitioner
Moriah Chesley

$4,000.00

$3,100.00 $115.00

$

$0

Petitioner
Respondent

$0

Other (Describe)

Financial Declaration
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Gt)

Property (Such

as
vehicles, boats,
trailers, major
equipment, etc.)

Lien Holder
(Name & Address)

In Whose
Name?

Current
Value

Amount
Owed

Monthly
Payments

Other (Describe)

Other (Describe)

D Petitioner
D Respondent
$

(8)

Business interests.

Business Name

$

$

(Attach evidence of items listed.)

Address & Phone

Nature of
Business

Percent Owned
By

Current Value

% Petitioner
_%Respondent

N/A

$
% Petitioner
_%Respondent

N/A

$

(9)

Financial Assets.

(Attach evidence of items listed, including last 3 months of bank

statements, contracts, etc.)

Name of Institution
Asset
Bank or Credit Union Account

(Name & Address)

Zions Bank
Tooele Utah, 84074

Names on
Account

Current
Balance

Petitioner
$620.00

Zions Bank
Tooele Utah,84074

Financial Declaration

Petitioner
Petitioner's
Father Robert
Smith
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~

~

Asset

(Name & Address)

Stocks, Bonds, Securities, Money
N/A
Market Fund
Last 4 digits of acct number:

Stocks, Bonds, Securities, Money
Market Fund

Current
Balance

Names on
Account

Name of Institution

D
D
D

Petitioner
Respondent
Other

$
N/A

Last 4 digits of acct number:

D
D

Petitioner
Respondent
Other

D

$

Retirement Account (Pension,
401 (k), IRA, etc.)
Last 4 digits of acct number:
Plan Name:
Trust Fund

$

Plan Representative

Retirement Account (Pension,
401 (k),
Last 4 digits of acct number:

Petitioner

D Respondent
D Other

Plan Name
Plan Representative

D Petitioner

Profit Sharing Plan
Last 4 digits of acct number:

None

D

Respondent

D Other

D Petitioner

Profit Sharing Plan
Last 4 digits of acct number:

None

D
D

Respondent
Other

$
Annuity
Last 4 digits of acct number:

None

D Petitioner
D Respondent
D Other
$

D
Annuity
Last 4 digits of acct number:

None

D
D

Petitioner
Respondent
Other

$
Money Owed to Parties

None

D Petitioner
D Respondent
D Other
$

Financial Declaration
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Names on
Account

Name of Institution
Asset

(Name & Address)

Current
Balance

D Petitioner
Respondent

Cash

D Other

$
Petitioner
Respondent
D Other

Life Insurance
Last 4 digits of acct number:

Face Value
Cash Value

$

D Petitioner
D Respondent
D Other

Life Insurance
Last 4 digits of acct number:

Face Value

$
Cash Value
~

$

D Petitioner
D Respondent
D Other

Other (Describe)

$
(10)

Debts.

(Do not include amount owed on property reported in Paragraphs (7) and (8). (Attach
evidence of items listed, such as credit card statements, loan documents, leases, bills, etc.)

Purpose of Debt (Such
Debt Owed To
(Name & Address of Creditor)

Kohls

PASI

as credit card, cash loan,
installment payment, etc.)

Credit Card
Clothing for new job
and for kids to have
school clothes
Medical Bill
Collections
(This debt was
supposed to be a
shared payment by
both parties at the
sale of the house)

In Whose
Name?

Amount
Owed

Monthly
Payments

Petitioner

$700.00
$50.00

Petitioner
Petitioners
child Wade
Chesely

$3,000+

$75.00

$1,900.00

$75.00

$175.00

$50.00

Petitioner

Discover Card

Credit Card
Petitioner

WFNNB
Financial Declaration

Credit Card
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Iii

Purpose of Debt
Debt Owed To
(Name & Address of Creditor)

(Such
as credit card, cash loan,
installment payment, etc.)

Amount
Owed

In Whose
Name?

Monthly
Payments

Petitioner

Student Loan
Credit Card
October 2014
Respondent was
supposed to take over
payment and has
continued to withdraw
money from
petitioners account
by calling in ACH
checks. Case
pendinq.

Eagle Gate College

vi

Sears

(11)

$28,000.00

$0

$?

$176.64

D Petitioner
X Respondent

Monthly Expenses.

(Include amounts other than taxes withheld from your paycheck. Attach
evidence of items listed, such as pay stubs, leases, bills, receipts, etc. For expenses that change from
month to month, calculate the annual total and divide by 12 months to list a monthly amount. Include
amounts you pay for yourself and any children or other dependents in your household.)

~

My Monthly
Expenses
$647.00
$
$
$25.00
$600.00
$75.00
$20.00
$115.00
$87.00
$160.00
$80.00
$
$65.00
$48.00
$
$89.00
Financial Declaration

Type of Expense
Rent or mortQaQe
Real property taxes
Real property insurance
Real property maintenance
Food and household supplies
Clothing
Laundry and dry cleaninq
Automobile loan
Automobile insurance (includes life insurance)
Automobile Qasoline
Automobile maintenance
Public transportation
Electricity
Gas
Water, sewer and garbage
Telephone
Approved Board of District Court Judges October 14, 2011
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(i)

My Monthly
Expenses
$10.00
$56.00
$0
$0
$0
$1,200.00
$50.00
$20.00
$20.00
$27.00
$90.00
$4.00
$300.00
$0
$0
$0
$20.00
$0
$0
$125.00
$3,933.00

(12)

Estimated Amounts. I have estimated all or some of the amounts entered in the
Paragraphs above.

Paragraph
11

Type of Expense
Paid television (Cable, Satellite, Etc.)
Internet
Garnishments
Alimony (from prior marriage)
Child support (from prior order)
Child care
Education (children)
Education (self)
Extra-curricular activities (children)
Health care insurance premiums
Health care expenses
Other insurance (Describe) Life
Credit cards
Union or other dues
401 K or other retirement or pension fund contribution
Savings plan contribution
Entertainment
Insurance, Life STD LTD
Gifts
Other (Describe) Legal expenses
Total

Item estimated
Gas, electricity,

Financial Declaration

Amount estimated

Basis for estimation
Bills change each
month
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(13)

Unavailable Documents. I have not attached all or some of the documents
required by Utah Rule of Civil Procedure 26.1 to support this Financial
Declaration. They are not available to me.

The following documents
are not available to me

Because

2014 tax is on hold

One of the ex's claimed minor child

House document

Respondent has paper-work

4'

I declare under criminal penalty of Utah Code Section 788-5-705 that:
• the information in this Financial Declaration about myself is true and correct;
• any information about the other party is true and correct or is an estimate to the
best of my information and belief;
• I have disclosed everything that is relevant to my financial status; and
• I understand that if I fail to fully disclose all assets and income in the Financial
Declaration and attachments I may be subjected to sanctions under Utah Rule of
Civil Procedure 37 including an award of non-disclosed assets to the other party,
attorney's fees or other sanctions deemed appropriate by the court.

June 15, 2015
Date

Sign here

►

Moriah Chesley Electronic Signature ISi

Typed or Printed Name _M_or_ia_h_C_h_e_sl~ey..___ _ _ _ _ _ _ __

Yi/)

Financial Declaration

Approved Board of District Court Judges October 14, 2011

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Page 11 of 11

Ci

ADDENDUM
B

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

FILED DISTRICT COUR'
Third Judlclal District
DEC - 4 201~
TOOELE COUN1::_.]_l.., /
81--..-......-----=~~~{_/~n.,, ...,rtu ,..:--1.#Vf,iw,:,

..,,~;i(

IN THE THIRD DISTRICT COURT
TOOELE COUNTY, STATE OF UTAH
~

MORIAH LEE CHESLEY,
Petitioner,
Decision RE: Motion to
Amend Findings of Fact and/or _
Motion for a New Trial

vs.
BENJAMIN WADE CHESLEY,
Respondent.

Civil No. 144300327
Judge Robert W. Adkins

The matter before the Court is Respondent's Motion To Amend Findings of Fact And/Or
Motion For A New Trial. Counsel have submitted memoranda in support of and in opposition to
the Motion. The Court has reviewed the memoranda.
Respondent's Motion is denied. The Court believes that the evidence at trial clearly
supported Petitioner's need for alimony, and that the amount awarded was correct.
Counsel for Petitioner is to prepare the order.

vi
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MAILING CERTIFICATE

I hereby certify that a true and correct copy of the foregoing Decision RE: Motion Toi
Amend Findings of Fact And/Or Motion for New Trial was mailed, postage prepaid, to the :
following:
Richard Tanner
TANNER LAW OFFICE PLLC
Attorney for Petitioner
250 S Main
Tooele, Utah 84074

David A. Pedrazas
Attorney for Respondent
3325 South 1100 East
Salt Lake City, Utah 84106
Dated this

4

N!'~!rns

day December, 2015 ·

.
/)Jalf:J17J

Judicial Assistant
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RICHARD TANNER, No. 10987
TANNER LAW OFFICE PLLC
Attorneys for Petitioner
250 S. Main Street
Tooele, Utah 84074
Telephone: (435) 833-9524
Facsimile: (435) 578-8060
tannerandtannerlaw@msn.com

IN THE THIRD JUDICIAL DISTRICT COURT
OF TOOELE COUNTY, ST ATE OF UT AH

MORIAH LEE CHESLEY,
Petitioner,
vs.
BENJAMIN WADE CHESLEY,
Respondent.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

CASE NO. 144300327
Judge Robert W. Adkins
Commissioner Michelle C. Tack

On July 16, 2014, Petitioner filed a Verified Petition for Divorce. On August 7, 2014,
Respondent filed his Answer and Counter-Petition for Divorce. On August 22, 2014, Petitioner
filed her Answer to Counter-Petition for Divorce. On September 18, 2014, the parties
~

participated in mediation and entered into a partial stipulation settling the issues of property
division, child custody, parent-time, and child support. On October 22, 2014, the Court entered
an Order on the Partial Stipulation of the Parties. On November 7, 2014, a Commissioner's
hearing was held for Temporary Orders. On December 5, 2014, the Order on the Temporary
Orders Hearing was entered. The Temporary Order provided that the Respondent pay the
Petitioner $900.00 a month for temporary alimony commencing in November, 2014, but
reserved the issue of long term alimony for trial. The Temporary Order required that Petitioner

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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give an accounting of personal property the Respondent claimed was awarded to him pursuant to
the Stipulation Order, and which Respondent alleged Petitioner sold. The Temporary Order
reserved any out standing issue of Respondent's allegations regarding the personal property for
trial. On May 18, 2015, Petitioner filed a Motion for Order to Show Cause for outstanding
temporary alimony. On June 12, 2015, Respondent filed a Verified Counter-Motion for Order to
Show Cause regarding the personal property Respondent claimed pursuant to the Partial
Stipulation Order, which Respondent alleged was sold by Petitioner.

On August 13, 2015,

Petitioner filed an Accounting of Personal Property Claimed by Respondent.
On September 9, 2015, the Court held Trial on the following issues:
A.

Whether Petitioner should be held in contempt regarding Respondent's

allegations that Petitioner sold personal property awarded to Respondent in the Stipulation

~

Order;
B.

What amount, if any, is owed to Respondent for the alleged missing personal

property claimed by Respondent, and whether the prevailing parties' costs and attorney's fees
should be granted;
C.

Whether Respondent owes Petitioner for arrearages for temporary alimony, and

whether Judgment should be entered against Respondent;
D.

Whether and what amount Respondent should be required to pay ongomg

alimony to the Petitioner, and whether the prevailing parties costs and attorney's fees should be
granted;
NOW THEREFORE, after considering the pleadings, and evidence presented at Trial, the
Court makes the following Findings of Fact and Conclusions of Law:

2
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•

FINDINGS OF FACT

I.

Residency and Jurisdiction. Petitioner and Respondent were residents of Tooele

County, State of Utah, for at least three months immediately prior to the filing of this action.
2.

Marriage Information. The parties married on or about August 3, 2007, in Las

Vegas, State of Nevada.
3.

The marriage between Petitioner and Respondent is irretrievably broken and there

are irreconcilable differences between Petitioner and Respondent, making it impossible for the
marriage to continue.

4.

Petitioner and Respondent have two minor children who are issue of the marriage.

H.B.C, born November 15, 2007 and W.J.C., born December 14, 2013.
5.

The parties previously settled the issues of Child Custody, Child Support, and

Property Division by way of Stipulation. The Court entered the Order on Partial Stipulation of
the Parties on October 22, 2014.
6.

Pursuant to paragraph 12 of the Partial Stipulation Order filed on October 22,

2014, Respondent was awarded his "work tools, hand tools, home tools such as work benches,
table saw, drill, vice, router, engine hoist, two (2) trailers, and two (2) kayaks." The list of tools
awarded to Respondent was not meant to be an exhaustive list. Respondent was ordered to
retrieve the items within 60 days.
7.

Pursuant to paragraph 12 of the Partial Stipulation Order filed on October 22,

2014, Petitioner was awarded the property in her possession.

3
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8.

Respondent was ordered to pay Petitioner $900.00 a month for alimony pursuant

to the Order on Temporary Order Hearing entered on December 5, 2014.
9.

Respondent has not paid Petitioner any temporary alimony as of the date of Trial

on September 9, 2015.
10.

Petitioner sold the table saw, wet tile saw, and one of the trailers that was awarded

to Respondent in the Partial Stipulation Order. Petitioner had no other means of support due to
Respondent's failure to pay temporary alimony. Petitioner should be liable to Respondent for the
fair-market-values of the table saw, wet tile saw, and trailer at the time the items were sold.
11.

The Court finds Petitioner should be liable to Respondent for Respondent's table

saw in the amount of $100.00. The Court finds the Petitioner should be liable to Respondent for
Respondent's wet tile sale in the amount of $75.00. The Court finds the Petitioner should be

~

liable to Respondent for Respondent's trailer in the amount of $140.00. The total amount
Petitioner is liable for all of these items totals $315.00, which should offset the amounts
Respondent owes Petitioner for temporary alimony.
12.

Respondent has no claim to the cross-trainer claimed because if the item was

marital property it was awarded to Petitioner pursuant to paragraph 12 of the Stipulation Order
because it was in Petitioner's possession at the time of the Partial Stipulation Order was entered.
13.

Petitioner is in possession of the Little Giant Latter in dispute, and Respondent

should be entitled to claim it. Respondent and Petitioner should make arrangements to transfer
possession of the latter to Respondent. Respondent should retrieve the latter accompanied by a
law enforcement officer.
14.

Petitioner is in possession of the lawn mower previously claimed by Respondent.

4
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~

Respondent no longer lays claim to this item, and therefore it should be awarded to Petitioner.
15.

The Court finds no grounds upon which liability can be attributed to Petitioner for

any other item of personal property claimed by Respondent.
The Court does not find Petitioner in contempt of the Stipulation Order. The

16.

amounts Petitioner owes Respondent for the personal property sold shall offset the arrcarages
owed to Petitioner for delinquent temporary alimony.
Respondent has failed to pay Petitioner temporary alimony m the amount of

17.

$900.00 per month since November, 2014. Respondent owes the Petitioner delinquent alimony

vii

in the amount of $9,900.00, less the amount the Petitioner is liable for sale of the personal
property stated above. Petitioner is entitled to a judgment against Respondent for the monies
owed. After offsetting the amounts for the personal property, Respondent owes Petitioner
$9,585.00 for temporary alimony as calculated below:
a. Alimony Respondent owes to Petitioner as of September, 2015:

$

9,900.00
b. Less the value of the used table saw as stated above:

$

100.00

c. Less the value of the used wet tile saw as stated above:

$

d. Less the value of the used trailer as stated above:

L

75.00

140.00
e. Equals the amount due from the Respondent to Petitioner
for delinquent temporary alimony:

$

9,585.00.

A Judgment should be entered against the Respondent in favor of the Petitioner for $9,585.00.

5
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18.

The Court finds that Petitioner has the ability to earn $13.00 per hour. Petitioner

currently works part-time. Income for the purpose of determining alimony shou]d be imputed to
Petitioner at $13.00 per hour for 40 hours per week equaling $2,253.00 a month gross.
Petitioner's income includes child support of $1,019.00 from Respondent, and shou1d include
$318.00 per month of child support from Petitioner's first husband for Petitioner's oldest child
who is not the issue of the current marriage.
19.

The Respondent has the ability to pay alimony. Respondent's income has been

increasing over the last few years. Respondent's income including over-time for 2014 was
$94,000. Respondent's projected income including over-time for 2015 will exceed $100,000.00.
For the purpose of calculating alimony the Respondent's income should be considered to be
$6,500.00 per month.
20.

CiJ

Petitioner supported the Respondent in increasing his income and finding work

during the marriage and stayed at home to support the family.
21.

Petitioner has great need of financial support due to her expenses in excesses of

her income, her responsibility to provide for the parties' minor children in her custody, and her
need to continue her education to increase her earning capacity. Additionally, Petitioner was left
in a desperate situation at separation with little or no means of support, and Respondent's failure
to pay temporary alimony has undermined her financial stability. Currently, Petitioner has a
gross monthly income of approximately one-third of Respondent's income.
22.

Petitioner should be awarded ongoing alimony in the amount of $900.00 per

month for the length of the marriage. The parties were married 97 months. Ongoing Alimony
should commence October, 2015 and should terminate upon remarriage, cohabitation, death, or

6

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

~

m November, 2023, whichever occurs first.
23.

All provisions of the Order on Partial Stipulation of the Parties not otherwise

addressed at trial should remain in full force and effect. If a conflict arises as between the Partial
Stipulation Order and the Order to be entered for the September 19, 2015 trial, the trial order
should govern.
24.

Attorney's Fees. Each party should pay their own respective attorney's fees and

related Court costs incurred herein.
CONCLUSIONS OF LAW
1.

Pursuant to Section 30-3-1 (2), Utah Code, this Court has jurisdiction to decree the

dissolution of the parties' marriage contract on the grounds of irreconcilable differences.
2.

The parties have differences that are irreconcilable, making continuation of the

marriage impossible.
3.

Petitioner should be awarded a Decree of Divorce, to become absolute and final

upon entry by the Court.
4.

The Court otherwise enters Conclusions of Law consistent with the foregoing

Findings of Fact.

This FINDINGS OF FACT AND CONCLUSION OF LAW is signed and entered when
electronically stamped by the Court on the first page.

MAILING CERTIFICATE
THE UNDERSIGNED certifies that on the 30th day of September 2015 a true and
correct copy of the foregoing FINDINGS OF FACT AND CONCLUSIONS OF LAW was
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transmitted by mailing ore-filing to the following:
David A. Pedrazas
David Pedrazas, PLLC
Attorney for Respondent
3325 South 1100 East
Salt Lake City, UT 84106
Third Judicial District Court
in and for Tooele County
74 South, 100 East
Tooele, Utah 84074

ISi
Richard Tanner
Attorney for Petitioner
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